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TO CORRESPONDENTS. 


We shall adopt the suggestions of seve- 
ral of our subscribers, to publish annually, 
instead of monthly, a Digest of the Ameri- 
can and English decisions. We agree with 
them, that if it were published monthly, inas- 
much as it would have to be alphabetically 
arranged, there would be some confusion in 
referring to a particular number when bound. 
As however, our reports, and law periodicals 
from England, will be transmitied to us 
punctually, any particular cases which we 
may deem important, particularly in bank- 
ruptcy, we shall give an abridgment of. 

* .* Some explanation is due to our country 
subscribers with reference to our number for 
Saturday, the 15th instant, not making its 
appearance ; the fact is, we found that it 
would be impossible to bear the expense ne- 
cessarily attending the conducting our work, 
at the price we had started with, and we 
thought it best to suspend our operations, and 
at once take the opinion of our city subscri- 
bers whether we should proceed. Accordingly, 
we issued a short circular declaratory of our 
intentions, viz., that we could not proceed in 
our undertaking, unless we raised the price 
to one shilling per copy, or $5 per annum, in 
advance. The result rs, that our friends are 
determined the work shall goon. We there- 

Sore now consider our work as established, and 

no expense or exertion on our parts, shall be 
spared, to render it worthy the support of a 
liberal profession. 

(It will be seen that we have discontinued 
giving a weekly list of bankrupts ; we have 
done so from a desire on our part, to furnish 
our readers with more important matter ; 
we shall, however, with our index, give an al- 
phabetical list of all those who have been de- 
clared bankrupts in the state of New-York, 
since the passing of the act. 
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Ir still remains a matter of doubt and 
uncertainty in the profession, whether a 
person “ owing debts which have been cre- 
ated in consequence of a defalcation as a 


public officer, or as executor or adminis- | 


o 





trator, guardian or trustee, or while acting 
in any other fiduciary capacity,” can be 
declared a bankrupt on his own petition. 
The subject has been much canvassed at 
the bar, and opposite views have been 
taken by the learned judges with reference 
thereto. Our present purpose is not to 
offer any opinion on the subject, or to 
examine the grounds upon which those 
learned persons have arrived at their con- 
clusions, but to lay before our readers a 
succinct statement of the principal de- 
cisions, 

In Ex parte Brown, which came before 
the United States District Court of the 
Southern District of New-York, it appeared 
that the petitioner owed a debt contracted 
in a fiduciary capacity, and it was sub- 
mitted to the Circuit Court for its opinion, 
whether a debt contracted in that ca- 
pacity was a bar to the allowance of a 
decree in bankruptcy. The learned Cir- 
cuit Judge, (Thompson,) was of opinion 
that the existence of a fiduciary debt did 
not preclude the petitioner from the benefit 
of the bankrupt act, but that the bankrupt 
might be entitled to a discharge from his 
other debts. 

In the case of Levi H. Young, heard in 
the United States District Court of Con- 
necticut, it appeared, that among other 
debts owing by the petitioner, was one 
due by him as a guardian or trustee, con- 
tracted by him prior to the passage of the 
act, It was urged by the counsel for a 
creditor, (on objections filed,) that inas- 
much as the petitioner had contracted a 
debt “ while acting ina fiduciary capacity,” 
that a decree in bankruptcy could not be 
allowed by the court under the provisions 
of the Act of Congress. On behalf of the 
petitioner it was contended that a debt 
contracted in a “fiduciary capacity” was 
no bar to a decree being allowed, that 
neither the spirit, or the letter of the act, 
warranted such a construction. Judson, 
J., was, however, of opinion that the objec- 
tion could not prevent a decree as to all 
the other creditors, and whether there 
should be an exception ot such debt, in the 
decree for the discharge, or in the certifi- 
cate itself, said his honor, is not necessary 
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now to determine. When the case comes 
up for the certificate, the court will then 
decide whether there shall or not be an ex- 
ception of this debt, or whether the certifi- 
cate shall pass in the common form, leaving 
the question to be decided when a suit 
may be brought on this demand, as to the 
effect of the discharge upon this debt. 
The court entertains no doubt, as to the 
rights of the objector, and although the 
first decree may pass, these rights will not 
be prejudiced. Before dismissing the case, 
however, said the learned judge, it may 
not be improper to remark, that if the act, 
after the provisions of the first section had 
been silent, as to this matter, the objector 
would have had a very strong argument 
against any decree, where there was out- 
standing a fiduciary debt. The words of 
the first section are, “all persons whatso- 
ever, owing debts which shall not have 
been created in consequence of a defalca- 
tion as a public officer, or as executor, ad- 
ministrator, guardian, or trustee, or while 
acting in any other fiduciary capacity, who 
shall, &c.” The objection in the present 
case is doubtless indicated by this general 
language, construed as it is in the first sec- 
tion of the act. But when recurrence is 
had to a subsequent provision, a limitation 
is found for this general language. In the 
latter part of the first proviso to the fourth 
section, we have the following provision. 
“‘Nor shall any person” (be entitled toa 
discharge) “‘ who, after the passing of this 
act, shall apply trust funds to his own use.” 
The trust funds in the present case are 
understood to have been applied to the 
use of the petitioner before the passage of 
the act. ‘That being the case, as at present 
advised, the court will say that the objec- 
tion canrot be available against the decree. 

In the case of John C. Tebbetts, which 
came before the U.S. Circuit Court of 
Massachusetts, which was an application 
for a discharge, it appeared in evidence, 
that one of the petitioner’s debts was cre- 





ated by means of a breach of trust, in | 


having, in his character of administrator, 
converted the assets of the estate of his in- 
testate to his own use, prior to the passing 
of the act. Two of the questions sub- 
mitted to the Circuit Court were, Ist, 
whether the bankrupt could receive any 
discharge as to such debt; and 2d, if any, 
what discharge. The learned judge (Story) 
observed, with reference to the first ques- 
tion: ‘* Upon the best consideration, which 
I have been able to bestow upon the sub- 
ject, my own opinion on this point is, that 
the existence of fiduciary debts, owing by 





the petitioner, constitutes no positive inca- 
pacity, disqualification, or valid objection 
to his being declared a bankrupt and ob- 
taining the benefit of the act, if he owes 
other debts not of a fiduciary character, 
It seems to me, that this is the natural, if 
it be not the necessary interpretation of 
the language of the first section of the act, 
descriptive of the persons, who are within 
its purview. The language is: ‘ All per- 
sons whatsoever, residing in any state, dis- 
trict, or territory of the United States, 
owing debts, which shall not have been 
created in consequence of a defalcation, as 
a public officer, or as executor, administra- 
tor, guardian or trustee, or while acting in 
any other fiduciary capacity, who shall 
by petition, &c., be deemed bankrupts 
within the purview of this act, and may be 
so declared accordingly by a decree of such 
court.’ Now, it seems to me, that the just 
interpretation of these words is, that they 
include all persons, who are owing other 
debts, as well as fiduciary debts ; and that 
they exclude persons, who are owing no 
other than fiduciary debts. The act has 
nowhere said that a person, who owes a 
fiduciary debt, shall not be entitled to the 
benefit of its provisions. All that is said, 
is, that he must owe other debts, besides a 
fiduciary debt. If he is owing debts, which 
shall not have been created by public de- 
falcation, or while acting in any fiduciary 
capacity, he falls within the very category 
of the language of the act. The descriptio 
persone is directly applicable to him. If 
the act intended to exclude all persons 
from its benefits, who owed fiduciary debts, 
the appropriate manner of expressing that 
intention would have been, to have said ; 
All persons, who do not owe fiduciary 
debts, shall be entitled to the benefit of 
the act. What appears to me to fortify 
this construction of the act is, that the 
fourth section provides, not that a fiduciary 
debtor may not become a bankrupt under 
the act, but that, if he is a bankrupt, he 
shall not be entitled to a discharge or certi- 
ficate under the act, if, after the passing of 
the act, he ‘shall apply trust funds to his 
own use.’ Now, this language necessarily 
supposes, that if he has misapplied trust 
funds before the passage of the act, he is 
or may be still entitled to the benefit of 
the act. And yet he may, up to that very 
moment, be a fiduciary debtor by reason 
of such misapplication.” ; 
With reference to the second question, 
his Honor observed: ‘ The question 1s 
susceptible of being considered under vari- 
ous aspects. In the first place, are fidu- 
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ciary debts proveable under the bankruptcy, 
so as to entitle the creditor, at his option, 
to come in and take a dividend? In the 
next place, if he does come in, will the 
discharge and certificate amount to an ex- 
tinguishment or waiver of all right to his 
debt, beyond what the assets of the bank- 
rupt will satisfy? In the next place, if 
the fiduciary creditor does not come in and 
prove his debt under the bankruptcy, will 
the discharge and certificate, if obtained 
by the bankrupt, operate as an extinguish- 
ment thereof, or leave the fiduciary creditor 
with a full title to all his rights and reme- 
dies in the same way, as if no decree of 
bankruptcy had occurred and no discharge 
and certificate had been given? And in 
the next place, if the fiduciary debts are 
not extinguished by the discharge and cer- 
tificate in bankruptcy, should the discharge 
and certificate be in a general form, or 
contain an exception of such fiduciary 
debts? There is no direct and positive 
provision in the act, which resolves either 
of these questions; and, therefore, the 
answers must be wrought out by a close 
survey of the true objects and intents of the 
act deducible from its various enactments. 
After bestowing considerable reflection 
upon the subject, under these various as- 
pects, I have at length come to the conclu- 
sion, (1.) That fiduciary debts are prove- 
able under the proceedings in bankruptcy 
equally with other debts, at the creditor’s 
election. (2.) That if the fiduciary creditor | 
| 

} 

| 





elects to come and prove his debt, and to 
take a dividend, he is barred of all other 
remedy therefor, except out of the assets. 
I deduce this latter conclusion from the 
language of the fifth section, which de- 
clares, that ‘No creditor or other person 
coming in and proving his debt or other | 
claim, shall be allowed to maintain any suit 
at law or in equity therefor, but shall be 
deemed thereby to have waived all right 
of action and suit against such bankrupt.’ 
The other conclusion I deduce from the | 
general language of the act, which enables 
‘all creditors to come in and prove their 
debts and claims ;’ and a fiduciary creditor 
is as much within this language, as any 
other creditor. It is a benefit, to which he 
is entitled, in common with all other cre- 
ditors. The act manifestly intended to 
favor fiduciary creditors, and not to place 
them in a worse situation than others ; and 
yet, upon any other interpretation, they 
would be in a worse situation, and be ex- 
cluded from sharing in the assets, and be 
compellable to rely upon the personal re- 
sponsibility, (if any exists,) of the bankrupt 
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himself,—that is, upon the ability of a per- 
son utterly insolvent and without property. 
And [ have no doubt, that fiduciary credi- 
tors, whether the debts due to them are to 
be treated as legal or as equitable debts, 
are equally within the protective power of 
the act, and in an especial manner of the 
fifth section thereof. Ihave as little doubt, 
that the present objectors are fiduciary 
creditors, having au equitable debt and 
claim against the bankrupt, and entitled to 
come in and prove it against his estate 
under the proceedings in bankruptcy. The 
debt is, indeed, due to them primarily by 
the bankrupt in avtre droit, and in his fidu- 
ciary character; but if he has wasted the 
assets of the intestate, he is personally 
liable to the objectors for the full amount 
in his personal capacity. In truth, the very 
enumeration of the debt of $12,404 44 
cents in his schedule, as due to the estate oi 
his intestate, admits, that he has wasted 
all the assets thereof to that amount. 

The next point, is that upon which ] 
have felt most difficulty, namely, whether 
fiduciary debts, not proved under the pro- 
ceedings in bankruptcy, are extinguished 
by a discharge and certificate under the 
act. After some hesitation, I have come 
to the conclusion, that they are not. There 
is not, I admit, any positive clause to this 
effect ; but it seems to me, to be a just re- 
sult, from the general provisions and ob- 


_ jects of the act, and especially of the first 


and fourth sections thereof. If fiduciary 
debts, as well as other debts, were intended 
to be barred or extinguished by a discharge 


| and certificate obtained, by the bankrupt, 


under the act, it seems difficult to perceive, 
why the first section has so studiously ex- 
cluded persons owing fiduciary debts, alone, 
from the benefit of the act. Yet they cer- 
tainly are so excluded. If, on the other 
hand, we construe the act, as saving the 
rights of the fiduciary creditors, and ex- 
empting them, at their option, from the 
operation of the act—from motives of pub- 


| lic policy—and the design of putting strong 


marks of distinction and reprobation upon 
official and fiduciary defalcations, we readily 
see, why the party may still be permitted 
to obtain the benefit of the act, as to other 
debts, without in any manner impairing 
this policy, or breaking in upon this design. 
It leaves the party, as to his fiduciary debts, 
where it finds him, to the justice, and it 
may be to the mercy of the creditors. In 
this manner, the whole section is in entire 
harmony with itself, as well as with other 
parts of the act, and has an appropriate 
meaning and use. The fourth section illus- 
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trates this interpretation. By that, the 
bankrupt is denied any discharge or certi- 
ficate, if, after the passing of the act, 
(which in my judgment means after the 
date of the approval of the act, viz., the 
19th of August, 1841, and not after the 
day when it was to go fully into operation, 
viz., from and after the first day of Febru- 
ary, 1842,) he ‘shall apply trust funds to 
his own use.’ Now, it is plain that such a 
misapplication, after the passing of the act, 
is treated as a gross fraud, which ought to 
deprive the party of any discharge or cer- 
tificate under the act, as to all his debts 
whatsoever, not only such as are fiduciary, 
but all others. But if the misapplication 
was before the passing of the act, the party 
is not deprived of his right to a discharge 
or certificate ; so that there is no difficulty 
in saying, that the discharge may well 
operate as a bar or extinguishment of all 
other debts, leaving still fiduciary debts a 
privileged class, untouched by the act upon 
the grounds of the public policy above 
suggested. In this mode of construing 
the act, the distinction between fiduciary 
debts and others is constantly preserved ; 
and the public policy is throughout main- 
tained and promoted. Misapplication of 
fiduciary funds before the passing of the 
act deprives the party of all right to a dis- 
charge from them only; misapplication 
after the passing of the act deprives him 
of all right to a discharge from any debts 
whatsoever. 

“‘ The remaining point is, what ought to 
be the form of the discharge and certifi- 
cate? Ought it to be in a general form, 
or with a special exception of fiduciary 
debts ? I think, that it should bein a gene- 
ral form for two reasons. In the first place, 
no other form is contemplated by the pro- 
visions of the act, and especially by the 
fourth section, which is pointed to this very 
matter. The language of the section is, 
that the bankrupt shall ‘be entitled to a 
full discharge, from all his debts, to be de- 
creed and allowed by the court, which has 
declared him a bankrupt, and a certificate 
granted to him by such court accordingly 
upon his petition filed for such purpose ;’ 
and again, ‘and such discharge and certifi- 
cate, when only granted, shall in all courts 
of justice be deemed a full and complete 
discharge of all debts, contracts, and other 
engagements of such bankrupt, which are 
proveable under this act.’ 
to me difficult to perceive, that any other 
form than that of a general discharge and 


certificate, is required, or justified, or al- | 


lowed by this language. Inthe next place, 


Now, it seems | 








there is no necessity to except fiduciary 
debts from the general terms of the dis- 
charge and certificate: for if they are by 
implication excepted from the operation of 
the act, where the fiduciary creditor does 
not elect to come in and prove his debt, 
and take a dividend under the proceedings, 
it is plain, that the terms of the discharge 
and certificate, however general, cannot 
vary or control his rights; and that his 


| debt will not be barred or extinguished 


thereby ; but he may, if the discharge and 
certificate are pleaded to any suit for his 
debt, reply the fact, that it is a fiduciary 
debt. There is no necessity, therefore, 
and no utility in excepting such debts from 
the general terms of the certificate, even 
if it were otherwise authorized by the act. 
Opposed to these decisions is the case of 
John Hardison, which came before the U. 
States Circuit Court of the Eastern Dis- 
trict of Virginia; in that case the fol- 
lowing questions were submitted by the 
Norfolk Circuit Court to this Court be- 
fore Judges Daniel and Mason, Circuit and 
District Judges. 1. Can the court decree 
the petitioner a bankrupt, under the act of 
Congress, entitled an act to establish a uni- 
form system of bankruptcy throughout the 
United States, passed the 19th of August, 
1841, when in his petition and schedule he 
does not include all his creditors, and the 
debts due tothem? 2. Can the petitioner 
be so declared a bankrupt, whilst he owes 
a debt as administrator of a decedent’s es- 
tate which is unpaid, although he may owe 
other debts not of a fiduciary character ? 
The learned Judge (Daniel) observed, 
upon the first perusal of this section of the 
act of Congress, (under which the above 
questions arise,) a strong impression of its 
import and requirements was created, and 
such impression has been strengthened by 
reflection, and by comparison with the 
opinions of others, so far as these last have 
been obtainable. The first section, after 
adverting to the character in which the 
debts of the petitioner shall or shall not 
have been contracted, proceeds further to 


| prescribe the subject-matter, the very de- 





tail and specification to be contained in the 
petition. It shall set forth, first, to the best 
of his knowledge and belief, a list of the 
creditors; second, their respective places 
of residence; third, the amount due to 
each; fourth, an accurate inventory of the 
property, rights and credits of the debtor 
of every name, kind and description, and 
the location and situation of each and every 
parcel thereof. It is upon such a petition 
containing these enumerated requisites, 
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that the petitioner may be decreed a bank- 
rupt ; such plain and positive requirements, 
it seems difficult to misapprehend, or to 
dispense with ; and if any oxe amongst the 


conditions, all equally plain, can be dis- | 


pensed with, the whole might with the 
same authority or propriety be disregarded. 
The statute designs a full disclosure of 


creditors; and of property to be rateably | 


distributed amongst them; a suppression 
then as to the one or the other, is not only 
a violation of the Jeter, but a fraud upon 
the main purposes of the law. 

The language of this section, in refer- 
ence to the persons who may petition, 
though not as perspicuous as the ends of 
legislation would render desirable, is nev- 
ertheless deemed susceptible of a rational 
and definite interpretation. The clause 
commences with a description of the per- 
sons to whom the privilege of voluntary 
bankruptcy may be extended. ’T is the 





person; the position in which he stands, | 


and the acts which Ze shall perform, with 
which the section is dealing. Jt is he that 


is the subject of the section throughout; | 
it is he on whom it is to operate, and on | 
whom conditions are imposed. The lan- | 


guage is, “ all persons whatsoever, residing 
in any state, district or territory of the 


United States, owing debts,” which shall | 
not have been created in consequence of a | 
defalcation as a“ public officer, or as ex- | 


ecutor, administrator, guardian or trustee, 


or whilst acting in any other fiduciary capa- | 
city,” upon a petition containing the enu- | 


merated requisites, may be decreed bank- 
rupts. The privilege sought, is personal ; 
the conditions on which it can alone be ob- 
tained, must exist in reference to him in 
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his person, and be fulfilled by him. He | 
must be a resident of the United States, | 


or of some territory thereof. He must be 
owing debts which shall not have been 
created in consequence of delinquency as 


a public officer, or in any other fiduciary | 


character, &c. The correlatives of these 
things, or the facts which would disqualify 
the applicant for obtaining the relief pro- 
posed by the law, would seem to be, first, 
that he was not a resident of any state, 
district or territory of the United States ; 
and, secondly, that he was indebted in con- 
sequence of delinquency as a public officer, 
or as executor, administrator, or in some 
fiduciary character. The first disqualifica- 
tion resulting from the inability of the 
statute to operate beyond the territorial 
limits of the country; the second being 
imposed in the nature of a penalty upon 
transactions partaking of the character of 








fraud, or breach of trust. This clause, has, 
however, been interpreted by some, not as 
denying the right of voluntary bankruptcy 
to debtors on their individual accounts, be- 
cause they were debtors also in a fiduciary 
character; but, as meaning, that where 
debts existed in a fiduciary character alone, 
such debts came not within the purview of 
the statute, and, that in cases where there 
were debts, both in a fiduciary, and in an 
individual character, the privilege of volun- 
tary bankruptcy is permitted as to the lat- 
ter, whilst with respect to the former, the 
situation of debtor and creditor remains 
unchanged. Under this construction of 
the statute, a material difficulty arises. If 
the statute embrace no debt arising by de- 
falcation, or of a fiduciary nature, these re- 
maining in statu quo, it would seem that 
they are not provable under the statute, and 
their owners must look to other sources or 
responsibilities for satisfaction. By the 
third section of the statute, “all the pro- 
perty and rights of property, of every name 
and nature, whether real, personal, or 
mixed, of every bankrupt, (except wearing 
apparel and some articles of furniture,) 
shall by mere operation of law, ipso facto, 
from the time of the decree of bankruptcy, 
be deemed to be divested out of such bank- 
rupt, and be vested in the assignee. Noth- 
ing, it is presumed, can be provable under 
the statute, which the statute does not em- 
brace, but excepts out of its operation. 
By this view of the matter, debts arising 
from defalcation, or created in a fiduciary 
character, are placed in an infinitely worse 
situation than any others, instead of being 
favored and protected as they should be. 
In fact, they are by this interpretation 
placed wholly out of the pale of the law, 
and rendered hopeless and desperate.— 
For not being subjects of bankruptcy, and 
excepted out of the provision of the statute, 
and the decree of bankruptcy, they are 
not provable under the statute, and cannot 
be satisfied pro rata with provable claims. 
All the bankrupt’s property is divested by 
the statute to the latter claims, and the 
former are left to the personal responsibili- 
ty of the bankrupt, after he shall have been 
stripped in favor of a portion of his credi- 
tors of all that could justify the remotest 
hope of payment. Can it have been the 
intention of the legislature to authorize 
such mischief? to create such an anomaly 
as a bankrupt law, whose fundamental prin- 
ciple is said to be perfect equality of claim, 
independently of all inclination as acts of 
the parties, yet operating in practice the 
most manifest inequality? It would seem, 
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that the obligations of society would be 
better maintained by giving to the law an 
interpretation which will withhold from 
fraud and breach of trust, privileges which 
are declared to be designed for honest mis- 
fortune only. This interpretation, too, 
seems less forced and more in accordance 
with the natural meaning of the terms of 
the statute. The absence of the excep- 
tion here commented upon from the clause 
relative to involuntary bankrupts, is not 
thought to operate against the construction, 
which we*deem should be put upon the 
first clause. It rather strengthens that con- 
struction ; for why should this exception, 
so important in its effects, have been intro- 
duced as to the one class of debtors, and 
not as to the other, unless intended to make 
a discrimination between them? The in- 
voluntary bankrupt is not seeking a privi- 
lege for himself; he is affected by the 
determinations and acts of his creditors, 
proceeding upon their own calculations of 
advantage, independently of his wishes ; 
and the law might very well extend to these 
creditors the right to declare and establish 
a bankruptcy, for their own benefit, freed 
fiom exceptions which it might be equita- 
ble to impose ona debtor himself. More- 
over, in the instances of involuntary bank- 
ruptcy, there being no exceptions as to 
debts or creditors, every creditor, whether 
made so in consequence of a defalcation, 
or of a fiduciary transaction on the part of 
the bankrupt, would be permitted to prove 
his demand, and thereby would an equal 
distribution be extended to all. 

Upon consideration of the two questions 
aforesaid, submitted under the first section 
of the act of Congress, it is the opinion of this 
court, (said his Honor,) First. Thatthe peti- 
tioner cannot be decreed a bankrupt, when in 
his petition and schedule he does not include 
all his creditors and the debts due to them. 
Secondly. That he cannot be so decreed 
whilst he owes a debt as executor, or ad- 
ministrator of a decedent’s estate, or em- 
bracing the entire category in the statute 
which has been created in consequence of 
a defalcation as a public officer, or as guar- 
dian or trustee, or whilst acting in any other 
fiduciary character, which is unpaid, al- 
though he may owe other debts, not of a 
fiduciary character. 

There are two other cases that we have 
beén favored with, but we are unable to 
give the full particulars of them for want 
of room—the first came before Judge 
Wells of Missouri. It appeared that the 


petitioner owed a debt as administrator 
of an intestate’s estate, and objections 





The Creditors of Edmund H. Miller. 


having been made to his discharge on this 
ground by his creditors, the petitioner’s 
counsel contended that he might be declar- 
ed a bankrupt and obtain a final discharge 
as to all debts not created in consequence 
of such defalcation, notwithstanding the 
debtor was a defaulter at the time of his 
application. The Judge overruled the 
plea, and decided that the petitioner could 
not be declared a bankrupt, nor be dis- 
charged from any of his debts, in what way 
soever created. 

The other case is from Staunton, Vir- 
ginia, and was decided by Judge Penny- 
backer. The learned Judge appears to 
have taken a similar view of the act to 
Judges Daniel and Mason, maintaining 
that a person owing a debt contracted in a 
fiduciary capacity, or by means of a breach 
of trust, has no locus standi, and cannot 
avail himself of the provisions of the statute. 





IN BANKRUPTCY. 





U. S. District Court for the Southern District 
of New-York. 


The Hon. 8. R. Berts presiding. 


Ex parte the Creditors of Epmunp H. Mut- 
LER, @ Bankrupt. 


Where a guarantee was endorsed ona bond in the 
following words, “We do jointly and _ severally 
guarantee the payment of the within bond, with in- 
terest and all proper charges thereupon accruing as 
fully as if the said bond had been executed by us,” 
and the creditor had elected to prove his debt against 
the Bankrupt as a separate debt—held that the Court 
have not the power to place it in the class of part- 
nership debts, whatever may have been its origin. 

A mere joint proprietorship of property on joint con- 
tract, does not render the persons cuncerned co- 
partners, 


| The partnership relationship, though not limited to 





mercantile transactions, necessarily depends upona 
mutual interest between parties in the profit and 
Joss of the concern, either by actually sharing pro- 
fits or the expectation of so doing. 


Tuts was a case arising upon the excep- 
tions to the assignees’ report, and the ques- 
tions submitted for the opinion of the Court 
were— 

1st. Whether a contract joint and several 
in its terms may be enforced as a several 
obligation against each party ? 

2d. Whether a joint and several obliga- 
tion entered into by partners under seal 
must be regarded a partnership under- 
taking ? 

3d. Whether the language of the under- 
taking does not distinguish between the 
absolute obligation of the parties, and that 
which they assume as guarantors, being in 
the latter case joint and several, and in the 
former, several only. 
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Joachimssen, for the bankrupt. 

Marbury, for creditors. 

Betts, J. I think there is no support 
to this last criticism in the language of the 
contract. The terms are ‘“ We do jointly 
and severally guarantee the payment of 
the within bond with interest, and all proper 
charges thereupon accruing, as fully as if 
the said bond had been executed by us.” 
This undertaking, made the 20th of Sep- 
tember, was written on a bond executed 
the twenty-seventh of June, preceding. 

If it be admitted that guarantee is the 
operative word of the contract, it would 
rather follow that the terms succeeding it 
to be construed in qualification or expla- 
nation of the scope and meaning of that 
undertaking than as setting up an indepen- 
dent and different one. That isthe guaran- 
tee being joint and several, is to bind the 
parties the same as if the bond itself had 
been so executed by them; and it would 
be a strained reading in this view of the 
object of the parties, to understand the 
pronoun (ws) as turning a joint and several 
stipulation into one solely joint. The more 
natural sense of the expression would be, 
to give to what is called a guarantee, the 
same character that would have attached 
to the obligation, had the parties in the 
same way signed the bond itself. 

It is plain the obligors intended to join 
both their joint and several responsibility, 
and the stipulation to that, and give the 
undertaking the same effect, though written 
on the back of the bond, as if subscribed 
on its face. 

The second point raised must be decided 
in the negative. A mere joint proprietor- 
ship of property or joint contract, does 
not render the persons concerned co-part- 
ners, (3 Kent, 36, 39, 40.) The partner- 
ship relationship, though not limited to mer- 
cantile transactions, necessarily depends 
upon a mutual interest between the parties 
in the profit and loss of the concern; 
either by an actual sharing of profits, or an 
expectation of them, (2 Kent, 24, 28, 
Story’s, Part. 170; Collyer, Partn. 8.) 

The stipulation therefore by these obli- 
gors, if exclusively joint in its terms, would 
not constitute them partners, nor the con- 
tract a partnership engagement. 

Nor does the fact that the obligors were 
partners, constitute the agreement a part- 
nership contract. The question need not 
now be mooted, whether a joint obligation 
entered into by partners in respect to mat- 
ters out of the scope of the partnership, 
can be enforced against the partnership 
effects to the exclusion of partnership 


The Creditors of Edmund ‘HL. Miller. 7 





creditors. The immediate point presented 
for decision is, whether this contract being 
several as well as joint, must be classed by 
force of the bankrupt act, with partnership 
demands. 

This inquiry is solved by well settled 
rules of law expounding the influence of 
partnership associations upon the individual 
capacity of the separate members; for 
whatever diversity of decision may exist 
with respect to the remedy of creditors on 
contracts of partners joint in terms, which 
ought in equity to be several also, (Sumner 
v. Powel, 2 Mer. 30,) in regard to real 
property acquired with partnership funds, 
but which under the ordinary rules of law 
belongs to the partners separately, (3 Kent 
37, 39; Collyer’s Partn. 342, 347;) no 
question is ever raised but that one partner 
may bind himself to third persons in his 
individual capacity, and his undertaking 
become in every respect a separate con- 
tract ; (Owen 285, 297 ;) the above case of 
Sumner v. Powel, (2 Mer. 30,) is an authori- 
ty for looking beyond a bond which is joint 
in its terms, to the consideration upon 
which it rests and the equities of parties to 
it, and if found to arise out of considera- 
tions several in their character to impose a 
several liability on the obligors. (Owen, 
292, 293.) 

The Court will not now decide whether 
the creditor has an indefeasible right to re- 
gard this debt, it being several and joint in 
its form, as the one or the other at his op- 
tion; nor he having elected to prove his 
debt against the bankrupt as a separate 
debt, whether it is now in the power of the 
Court to place it in the class of partner- 
ship debts, whatever may have been its 
origin. (13 Ves. 70; 1 Rose, 159; 2 Cox, 
218; 2 Rose, 34; 5 Madd., 419.) This 
point will be reserved until all the facts are 
before the Court. 

The creditors are at liberty therefore to 
go to proofs; to show the Niability of the 
bankrupt to the creditor to have been of a 
partnership character, and proceedings on 
the dividend will stay until the report of 
the commissioner and the judgment of the 
Court thereon. 





Ex parte The Creditors of Mark Hartz, 
and Hirst Pinner, in the Matter of their 
joint Petition for a Decree in Bankruptcy. 

Parties cannot apply jointly for a Decree in Bank- 
ruptcy, after a dissolution of their partnership. 

A Decree in Bankruptcy cannot be rendered against a 


firm ona voluntary application therefor, unless the 
whole of the partners unite therein. 


Tuts was an application by the petition- 
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ers on their joint and several petition for a ) 
decree in bankruptcy. Objections were 
filed by various classes of their creditors. 
lt appeared that the petitioners, several 
years ago, carried on business as bankers 
in copartnership in Germany, and there 
contracted the joint debts, from which 
they sought to relieve themselves ; it also 
appeared that they dissolved partnership 
abroad, and had at different periods left 
Germany and emigrated to this country. 

The petitioners set furth in their sche- 
dule, the partnership debts and assets, and 
also their separate debts and property, 
and they prayed for a discharge in their 
partnership character, and also, each re- 
spectively for himself. 

It was insisted, that the petitioners were 
incompetent to take the benefit of the act, | 
on three grounds; Ist, that they had not 
furnished a true inventory of their assets 
or scheduled debts ; 2d, that their partner- 
ship was not entered into in this country, 
and that their debts were contracted abroad, 
and 3d, that the application being joint, 
could not be sustained, inasmuch as they 
had dissolved partnership prior to the peti- 
tioning. 

Edwards, for the creditors. 

Brady and Maurice, for Pinner. 

Hartz, in person. 

Betts, J—The statute having made a | 
special provision for the case of partners, 
and these parties applying in that capacity, 
the relief administered must be the one | 
appropriate to them in that character. _ 

In discussing their right t« such relief, 
I shall lay out of view the particular most | 





pressed on the argument, that this was a | 
foreign partnership between aliens, that 

all its debts were contracted in a foreign 

country, to aliens, and without reference | 
to the United States, or the expectation of | 
any parties interested, that the co-partrers | 
would ever transact business here, or be- 
come residents themselves in this country.* 


*In the case of Augustus Zarega, heard before the 
U. S. District Court of New-York, one of the ques- 
tions submitted to the Court for its decision was whe- 
ther the certificate of the bankrupt under the laws of 
this country would discharge him from the debts of 
those creditors who reside abroad? It appeared that 
several of the petitioners’ creditors resided in Antwerp 
and some in Rio Janeiro; and it was submitted by the 
counsel for the creditors that if the petitioner obtained 
his certificate it would be inoperative as to those credi- 
tors whose debts were not contracted in this country. 
The case was fully and ably argued. 

Joachimssen, for the opposing creditor. 

J.H. Patten, for the petitioner. 

Berts, J. delivered the opinion of the Court: the 
learned Judge observed, The question is whether the 
discharge of a bankrupt under the law of this coun- 
try would operate as a bar to the demands of foreign | 
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The question then is, can persons who 
have been partners and become insolvent, 
apply after the dissolution of the partner- 
ship and the entire cessation of the co- 
partnership connection, for a common dis- 
charge under the bankrupt act? The ge- 
neral inquiry is presented in its strongest 
aspect in this case, because the partnership 
relation between the petitioners terminated 
many years since, and there is no partner- 
ship property represented to be within the 
jurisdiction of cur laws to be acted on by 
the proceedings. 

The whole authority for proceedings by 
or against partners, as such, is contained 


_in the 14th section, and notwithstanding 


some ambiguity or confusion of language 


creditors, it being asserted that the United States have 
no power to destroy a contract entered into without 
their jurisdiction, and the contract is to be left to the 
jurisdiction of that country wherein it originated. It 
is not important in disposing of this question, to enter 


| jnto a discussion of the essence of contracts, or their ob- 


ligations, nor to inquire into the effect of a discharge in 
this country under the Bankrupt Law, if set up in a 


| foreign country as a bar to the claims of creditors. 


In England, as well asin France and Holland, and 
perhaps throughout Europe generally, the discharge 
of a bankrupt under the laws of either country ope- 
rates in all other places whatsoever. So a person 
having been decreed a bankrupt in France, may avail 


| himself of the privileges it confers on him, in any part 


of England, and plead it with the same effect, as in 
his own country. So in England, where they set up 
that claim in behalf of their own bankrupts in foreign 
countries, they allow the same privilege to others. 
Butin this country we do not recognize such a doctrine. 
A discharge usa bankrupt in a foreign country is not 
deemed here a bar to any action that may be brought. 
The discharge is considered as local, and although an 


| assignee of an individual declared a bankrupt in a for- 
! eign country, would be allowed to sue as such assig- 


hee, yet our courts would not recognize the discharge 


' asa bar fo debts contracted in this country, or due to 


citizens of this country. Here the law operates as a 
bar to any action brought in any of our courts. 

lt is objected that congress is not competent to pass 
a law, which should destroy debts contracted abroad. 
The discharge operates as a bar to any suit brought 
in our courts, and while the act extinguishes the debt, 
it declares in the same section, that it may be pleaded 


| in bar of any action brought in any court within our 


judicature. Taking the questions on the broad ground 
that the law is not competent to discharge debts con- 
tracted abroad, I see no ground for the argument urged. 
If the petitioner had come here with the intention of 
availing himself of this law to extinguish debts con- 
tracted in another country, that might defeat the pro- 
ceedings. But if he resides here, and the debts were 
contracted abroad, I see nothing that should exempt 
him from the full effects of a discharge given to a 
bankrupt. Nor is it important to consider how far 
the discharge here might avail him if set up abroad. 
His creditors abroad might perhaps proceed against 
him there, if he should come among them; we have 
nothing to do with that. The comity of nations re- 
cognises the unity of the bankrupt law. Although 
this is applicable as a general rule in other countries, 
wedo not recognise it as exonerating the person of 
a foreign bankrupt from arrest, or his property from 
seizure. Under these views I see no ground for inter- 
rupting the proceedings. The law operates as a bar 
to all creditors here, and may be pleaded as a bar to 
any suit brought against him here. 
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in the initiatory clause of that section, it 


is to be remarked that every provision of 
the section is adapted to the case of coer- 
cive bankruptcy, much more than to that 
of a voluntary application by co-partners 
to be declared bankrupts upon the ordi- 
nary footing of such decrees. The con- 
struction of the section, in some of its 
bearings, came before the Circuit Court 
in the case of Paulson, at the last term. 

The court, however, went no further 
than to decide, that a decree of bankruptcy 
rendered ou the petition of a member of 
a firm, praying such decree in his own 
behalf individually and as one of a co-part- 
nership, did not affect the partnership es- 
tate, and operated no further than a volun- 
tary transfer of his interest therein, or an 
assignment thereof by operation of law. 
This is consonant to general principles. 
(5 Cranch, 289; 2 P. Wms., 23 (a); 
Douglass, 627.) 

The spirit of the decision is that a sin- 
gle partner, under such voluntary applica- 
tion, does not maintain his proceedings 
under the 14th section, but under the au- 
thority of the first, and he is to be regarded 
and dealt with as though his interests and 
indebtedness were separate and individual. 
(3 P. Wms, 24, note a.) 

The same principle would govern the 
application of any number of partners less 
than the whole. 

It is clear, therefore, that a decree of 
bankruptcy against a firm cannot be ren- 
dered on the voluntary petition of part- 
ners unless ail unite ; and a careful scruti- 
ny of the 14th section leaves it at least 
questionable whether it was intended to 
apply at all to voluntary applications, and 
is not to be limited to coercive proceedings, 
authorized to be taken by the whole or a 
portion of them or their creditors. The 
two closing members of the section indi- 
cate that Congress had compulsory pro- 
ceedings only in view, and the arrangement 
and distribution of the assets, as if the 
partnership had been dissolved without 
any bankruptcy, looks to that species of 
action in respect to partners which forces a 
dissolution of the connection and places 
their property in sequestration. 

The first section limits to creditors the 
right to institute proceedings in compul- 
sory bankruptcy; the 14th section declares 
the order may be made on the petition of 
the partners, or any one of them, or of any 
creditor of the partners, and the law by 
thus increasing the class entitled to sue, 
could, without any special provision to that 
effect, impart every power and privilege 

6 





before granted to creditors, to their new 
associates, 

This is allowing partners to do directly, 
what by the English law is done circuit- 
ously and by consent, for although the pro- 
ceedings there are wholly compulsory, in 
point of form they may be invoked and 
carried through at the instance of the 
bankrupt himself, (2 Chitty, p. 559; Eden, 
49.) 

It is enough now to say that all the terms 
of the 14th section may be satisfied by re- 
stricting its operation to cases of involun- 
tary bankruptcy, the seeming incongruity 
of authorizing parties to take coercive 
proceedings against themselves being re- 
compensed if not obviated by the consi- 
deration, that this method will place the 
partnership estate under the administra- 
tion of the bankrupt law, and wiil enable 
parties to retrace a hasty step of prefer- 
ence granted to portions of their creditors 
and secure in return a common allotment 
of their property to all. 

In this point of view, it could hardly be 
maintained that partners would act in re- 
pugnance to good faith, or be obnoxious to 
iujurious imputations, who should repre- 
sent that they had “willingly procured them- 
selves to be arrested,” or “ their goods to be 
taken in execution,” in favor of a friendly 
creditor: or “ had removed the partnership 
goods, chattels and effects to prevent their be- 
ing levied on or taken in execution” by one 
hostile creditor to the prejudice of all 
others, and pray to be deemed bankrupts 
therefor. 

The section manifestly contemplates the 
security of the common creditors of a part- 
nership out of the estate of the bankrupt 
firm and it would seem every way befitting 
the object in view, that the debtor partners 
might be the voluntary instruments of that 
general good, even against antecedent acts 
of their own having a contrary bearing 
and purpose. 

But if the 14th section also empowers 
partners to become voluntary applicants in 
the same way as individual bankrupts, it 
appears to me clearly that they can be so 
only in the case of a copartnership then 
actually existing. First. The language of 
the section that “‘ where two or more per- 
sons are partners in trade,” they or any of 
them may petition—would seem to limit 
the capacity to act jointly, and as partners, 
to the time in which they contrive to be 
partners. Such would be the natural read- 
ing and acceptation of the expression. 

That construction is rendered more cer- 
tain by other numbers of the section, for 
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them”, and thus the idea of a subsisting 
copartnership between the applicants as 
the basis of their proceeding is contin- 
ued and reinforced with stronger em- 
phasis. 

It is unnecessary in this connection to 
consider whether the same limitation at- 
taches to ‘creditors,’ or whether or not the 
partnership relation as to them may not 
subsist in intendment of law, without re- 
gard to the fact of its continuance between 
the partners. 

The law upholds rights and remedies to 
creditors upon such intendment in numer- 
ous instances when the parties charged 
would be estopped from claiming a part- 
nership relationship in respect to each 
other. 

The clause already adverted to, import- 
ing that the proceedings under the 14th 
section, establishing the bankruptcy, there- 
by dissolve the partnership, gives addition- 
al indication that congress legislated in this 
section with a view to partnerships in force, 
when the proceedings are taken. 

The result of my opinion is that parties 
cannot proceed by voluntary petition as 
partners, unless they are partners at the 
time their application is made; and that 
accordingly the petition in this case, as a 
joint one, cannot be upheld. 

The petition also sets forth individual 
indebtedness of each petitioner, and he 
prays to have the benefit of the act in rela- 
tion to his joint and separate debts; and 
it is urged that the application may be 
taken distributively, and decrees be ren- 
dered thereon conformably to the rights 
of the respective parties. 

It isa cardinal principle in courts alike 
of common and civil law jurisdiction, to 
deny suitors the privilege of prosecuting 
their individual and separate rights in a 
common action. 

Unless their rights are joint, or arising 
out of the same matter of fact or law; or 
the remedy sought is one and the same, 
each suitor is put to present himself before 
the tribunals upon his separate rights, 
and to receive individually the judgment 
appropriate to his particular case. 

There is equal reason for applying 
this principle to proceedings in bank- 
ruptcy. 

iudeed infinite confusion and perplexity 
would result from attempting to consoli- 
date in one petition the application of 
parties who are not bound to any common 
order of proof, who need not be opposed 
by any defence applicable to all, and who 
cannot take a common decree. 





The joint petition is accordingly dis- 
missed with costs, but if the petition can 
be so amended without varying its essen- 
tial structure and statements, as to be 
made applicable to either one of the peti- 
tioners solely, the parties may so amend it 
and at their election between themselves, 
leave it to stand for one only. 

Notice, however of the election and of 
the amendments intended to be made, to 
be given five days previously to the attor- 
neys of the creditors who have filed objec- 
tions to their proceedings in their present 
shape. 








IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant V. C. 


Tuomas G. Tautmace, President of the 
North American Trust and Banking Com- 
pany Vv. Natuantet Wixeers, Tuomas 
T. SHerwoop, and others. 


A mortgagee prior to executing a release of a portion 
of mortgaged premises, is not bound to search the 
records as to any conveyances by the mortgagor 
subsequent to hisown mortgage. The record is 
not constructive notice. 


Tue facts of this case were these— 

The defendant Wilgers, together with 
one Burton, mortgaged certain lots marked 
18, 19, and 13, in Buffalo, on the 13th of 
March, 1832, to one Johnson. ‘The mort- 
gage was duly recorded on the 28th of 
March. Jobnson assigned the securities 
to the complainants on the 22d of Septem- 
ber, 1838, by assignment recorded the Sth 
of October, 1838. The consideration was 
$1,950. Burton the co-mortgagor convey- 
ed all his interest to Wilgers on the 20th 
of April, 1835. Wilgers and wife con- 
veyed lot No. 18, by warranty deed, to one 
Prince, in consideration of $2,000. The 


_ deed was recorded on the 24th of April, 


1835. Prince paid $500 down and gave 
his bond and mortgage for the balance, 
on which, it is alleged, had been paid the 
sum of $445 65. That lot No. 18, was 
vested in the defendant Sherwood as assig- 
nee of Prince, forthe benefit of creditors 
by a conveyance dated the 3d of May, 
1837. On the 17th of Decemher, 1836, 
Johnson, the mortgagee, released lot No. 
13 from the lien of the mortgage, which 
an order is authorized to be made “ on the 
petition of such partners or any one of 
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release was recorded. The consideration 
of the release did notappear. It was sup- 
posed by counsel to have been nominal 
merely. 

Noyes, for the complainant. 

Norton, for the defendaut Sherwood. 

This cause was heard in July term, and 
an opinion expressed by his Honor con- 
formable to the ultimate decision. A re- 
argument was however requested by his 
Honor in consequence of the importance 
of the principal point to mortgagees. 

Tue Assistant Vice-CHANCELLOR now 
delivered his opinion :—I have been much 
aided by a re-argument of this cause, which 
has excited considerable interest in the 
profession in New-York, and involves 
very important practical consequences. 
Certainly it has been done great justice to 
upon the re-argument. 

Ihave also taken pains to consult with 
several experienced and judicious mem- 
bers of the profession, whose business par- 
ticularly calls them to the passing of titles, 
loaning of money upon mor‘gages, and 
leads them to judge soundly of the effect 
of legal decisions upon the current busi- 
ness of the community. 

The decision of this cause depends upon 
the question, whether the decision in Guion 
vs. Knapp, (6 Paige, 35,) applies. In that 
case, the chancellor decided that if the 
mortgagee releases one of several lots 
bound by his mortgage, with knowledge 
that the mortgagor had aliened another of 
such lots, he would be compelled to allow 
upon the mortgage the value of the lot re- 
leased. The mortgagee there, when he 
released, had actual notice, or strong con- 
structive notice, of the prior conveyance of 
one of the parcels. 

It was also decided, that where the pur- 
chaser of one of the mortgaged parcels 
had not put his deed upon record, and there 
was no actual notice in the mortgagee, nor 
any thing leading to an inquiry, the rule did 
not apply. Only the sum actually received 
upon the release was to be credited. 

The chancellor says, “ The conscience 
of the party who holds the incumbrance 
is not atfected, unless he is informed of the 
existence of the facts upon which the 
equitable right depends, or has suflicient 
notice of the probable existence of the 
right, to make it his duty to inquire whe- 
ther such equitable right does not in fact 
exist.” 

But in the present case there is neither 
express notice, nor any facts proven to have 
come to the party’s knowledge from which 
notice is to be inferred. The question is 





nakedly, whether the record of the deed is 
such constructive notice as to be binding 
upon the mortgagee. 

A purchaser of one of the several lots 
covered by a mortgage, has a right to re- 
quire the sale in the first instance of all the 
lots remaining subject to be sold before 
his own is resorted to. If the mortgagor 
has successively conveyed separate parcels, 
the sale is to take place in the inverse order 
of alienation. Thisis aright between the 
purchasers in succession and the mortt- 
gagor. The mortgagor as to the property 
retained by him is the principal debtor and 
the purchasers are sureties; the first of 
them in point of time being the last to be 
resorted to, and where notice of a sale of 
one lot is brought home to a mortgagee, he 
is not at liberty to do any thing which shall 
impair the right of having the other lots 
first applied. 

Two instances have been mentioned to 
me of large estates sold some years ago in 
New-York, and one in Albany, in which 
there was a collateral agreement to release 
upon receiving a proportion of the pur- 
chase money. This has been done to such 
an extent that if the lots previously 
aliened by the mortgagor, without a re- 
lease, are to be resorted to only after cre- 
diting on the mortgage the value of such 
released lots at the time, nothing or little will 
be due, and the mortgage will not receive 
in fact near the amount of his debt. It 
is true, this result will arise chiefly from 
the fact of the very high prices of pro- 
perty at the time of such releases. Another 
case has been stated to me, and it is one 
which may in substance occur frequently. 
Four lots were mortgaged of equal value. 
There was an agreement to release two 
when a house was erected on a third. 
The fourth lot was conveyed by the mort- 
gagor, and his deed recorded, but there 
was no notice given to the mortgagee. 
The building being completed, the release 
of the two lots was executed, and afterwards 
the house was burned down uninsured.—It 
is to be remembered that it is not the 
duty of the mortgagee to keep property 
insured. He cannot be allowed for the 
premium. In the case stated, if the 
mortgagee must allow the value of the 
released lots, his debt will be more 
than three-fourths discharged without 
his receiving a cent, and the remain- 
ing lot will pay less than a fourth of the 
sum due. 

In some instances also, it is made part 
of the mortgage provisions that a release 
shall be executed upon payment of a given 
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sum or proportion. Here I apprehend | 
no difficulty can arise. The purchaser 
would at least have no claim for the 
stipulated amount to be credited in such a 
case. 

Again it may be noticed that in New- 
York at least, as 1 am informed by many 
of the best and most prudent practitioners, 


prior to the decision in Guion vs. Knapp, | 


releases were granted without hesitation, 
often voluntarily, for the advantage of the 
mortgagor, where the mortgagee saw that 
his security remained ample, and without 
the least care as to whether there had been 
prior conveyances or not. 

Two of these gentlemen remarked that 
as a matter of prudence, they have subse- 
quently advised their clients not to release 
without a search of the records, or satis- 
faction that there were no prior convey- 
ances. 

{t should also be considered whether 
any rule which embarasses transactions be- 
tween a mortgagee and mortgagor, for the 
extrication of a portion of the incumbered 
property as suits his convenience, will not 
be greatly prejudicaltothe morgagor. Ifthe 
mortgagee cannot release without a search, 
and if he find prior conveyances of any por- 
tion, he runs the risk of having the lot he 
purposes to release charged to him here- 
after, at a valuation tobe fixed by witnesses, 
he will in common caution be very reluct- 
ant torelease at all, or only onsuch terms 
as will prevent any advantage to the mort- 
gagor upon obtaining the ratification of 
the alienee. 

Now, all these considerations are of course 
of no avail, if the law is settled. But cer- 
tainly the case before the chancellor does 
not settle it. The inference has been 
drawn by cautious counsel, from his lan- 
guage, and nothing more: and where the 
point is not settled, the considerations of 
convenience, of long understood practice, 
and the common assent of the profession, 
are entitled upon a dubious question to 
great weight. 

It is said that before the mortgagee re- 
leases, he may search the records. The 
reply is that it should be as much the duty 
of the grantee who gets a subsequent right 
to give him actual notice of his purchase, 
and thus put him on his guard. It strikes 
me that on this subject the equities are 
balanced. There is no more conscien- 
tious obligation upon the one than upon 
the other. The alienee knows of the 
mortgage, or is bound to know of it. He 








can give notice to the mortgagee, or any 
assignee who shall appear on the record. 

Then, in my opinion, the strict law must 
decide the point. 

It has been said that a duly registered 
deed is notice to all the world. This pro- 
position must be much qualified. 

The language of the statute is, that 
“every conveyance not recorded, shall be 
void as against any subsequent purchaserin 
good faith, and for a valuable considera- 
tion of the same real estate, or any portion 
thereof, whose conveyance shall be first 
duly recorded.” 

Thus the purchaser must not only be 
one in good faith and for consideration, but 
his deed must be first recorded to prevail 
against a prior deed. 

This provision of the statute involves 
another proposition. If the unrecorded 
deed is void as to such a subsequent pur- 
chaser, it is good as to all except such. It 
is exclusively persons answering this de- 
scription that are protected by, and are 
within the registration act. Hence it is 
such persons only who are effected by that 
act. 

The proposition appears to me to be, 
that subsequent purchasers are alone be- 
nefitted by the registration act, so as to 
take preference of an unrecorded deed ; 
and on the other side subsequent purchas- 
ers are alone affected by the statute, so as 
to be bound by a registered deed. To all 
other persons other rules of law apply than 
those furnished by this statute. Now the 
definition of the term purchaser in the sta- 
tute is as broad as possible, being “ every 
one to whom any estate or interest in real 
estate shall be conveyed for a valuable con- 
sideration, and every assignee of a mort- 
gage, lease or conditional estate.” 

It cannot be urged that a mortgagee re- 
leasing one of several lots in his mortgage, 
is asubsequent purchaser. He deals with 
the property it is true, by relinquishing 
part of what he had before purchased. He 
acquires nothing of a new right in the 
property in aay form, or upon any inter- 
pretation of the term purchaser. 

In the case of Jackson vs. Post, (15 
Wend. 594,) it was established, that if a 
bona fide conveyance is made to A. who 
neglects to record his deed, and the grant- 
or then conveys to B. whose deed is re- 
corded, yet a grantee of B. cannot holdthe 
land, if the deed to A.is recorded prior to 
the recording of his own. 

This case arose before the Revised Sta- 
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tutes and the language of the latter would 
even more strongly support it, than that of 
the old act. 

I may observe that the practice of a 
large body of conveyancers had not been 
consistent with this decision. If in the 
above case a conveyancer found a deed 
from the owner with whom he begins, to B. 
duly recorded and unexceptionable, he 
would have ceased to search against such 
owner, and would have continued it as to 
B. only. But this case shows that sucha 
course would be unsafe. However, it is 
apparent that this decision is in conformi- 
ty with the strict letter of the statute. The 
subsequent purchaser is not fully within the 
act to be protected, until he has recorded 
his deed, although in every other respect 
his purchase is in good faith and for a val- 
uable consideration. 

It appears to me that theview of the regis- 
tration acts taken by the Irish courts is the 
sound one. They are considered as avoiding 
the unrecorded conveyance in favor of the 
subsequent one, or giving the latter a pre- 
ference, by force of their positive provi- 
sions, not upon the doctrine of notice. A 
late writer (Molesworth on Registration,) 
thus states the doctrine. Ihave looked 
into all the cases cited by him. “ It appears 
by observations made in sections 4, 5 and 
7, that a conveyance being registered, pro- 
duces upon purchasers under conveyances 
subsequent to such registration, an effect 
of postponement similar to that of notice. 
Even covenants purporting to charge any 
property which the covenanter might after- 
wards acquire, being registered, have been 
preferred to purchasers without notice of 
such after acquired property, (Guhbdins vs. 
Gubbins, Durry & Walsh, 130, in notes.) 
But registration only gives priority, it does 
not in itself operate as notice. { Bushell 
vs. Bushell, 1 S. & St. 90. Latouche vs. 
Dunsany, id. 137. Underwood vs. Cour- 
toun, 2 id. 4. Stuart vs. Ferguson, Hayes 
452, and see Hine vs. Dodd, 2 Atk. 275.) 
The registration of a deed does not oper- 
ate upon all persons dealing with the pro- 
perty as notice of its existence, nor even 
upon those whose conveyances it post- 
pones as notice of the contents of the me- 
morial (Burshee vs. Burshee, 1 8. 
&St. 103.) Thus under the English acts 
a purchaser may, by procuring the assign- 
ment of outstanding legal estates, post- 
pone others ‘whose conveyances are prior 
in execution and registry to his, the regis- 
try not operating as notice, ( Wightson vs. 








Hudson, 2 Eq. Ca. Ab. 609. Bedford vs. 
Bachus, id. 615, Cater vs. Cooley, 1 Cox, 
182,) though even constructive notice 
would prevent his doing so, (Morecock vs. 
Dickens, Amb. 678.) 

But though registration does not in itself 
operate as notice, it may, coupled with 
other circumstances, be evidence of notice. 
If it is proved that a person has in fact 
searched the registry by himself or his 
agent, it will constitute prima facie evi- 
dence, that he has has notice of all deeds 
appearing uponit. (Burshee vs. Burshee 
18. & S. 105. Hodgson vs. Dean, 28. & St. 
221. 2 Pow. on Mortgage, 31, in notes.) So, 
though the search be made by the registry 
officers, as they will be presumed to have 
done their duty ; but if the search is proven 
to have been limited, the presumption of 
notice is limited accordingly, (Hodgson vs. 
Dean, ut sup.” 

The case then comes to this. Is a mort- 
gagee, prior to executing a release of one 
portion of the mortgaged premises, bound 
to search the record as to any conveyan- 
ces by the mortgagor, subsequent to his 
own mortgage. If he is a subsequent 
purchaser, he is bound to bear the same 
consequences as if actually apprised of a 
prior conveyance. If he is not a subse- 
quent purchaser, he is not bound, and the 
alienee must protect his rights by positive 
notice. Now I takea purchaser to mean 
a party who acquires some new original 
or additional right in property. And I can 
by no means accedeto the ingenious argu- 
ment of counsel that a new right is ac quir- 
ed in the remaining lots by the release of 
one. The mortgage was as much a lien 
upon each lot, and every part of each lot, 
as upon the whole. 

The result, in my opinion, is that the re- 
cord of the conveyance of lot 18 was not 
constructive notice to the mortgagee when 
the release of lot No. 13 was made; and as 
no actual notice is suggested, the mort- 
gagee is not liable for the value of that 
lot. 

If I had taken an opposite view of the 
case it would have been necessary to ex- 
amine a question which I think would 
fairly arise viz: whether the complainant 
would not be entitled to some equity from 
only $500 being paid on the purchase of 
lot 18, and a bond and mortgage given for 
the residue. 

The master, in computing the amount 
due, must ascertain what was paid upon 
the release of lot number 13, and credit 
that amount. 
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SUPERIOR COURT. 





Before Chief Justice Jones and Judges 
Oakey and TALLMADGE. 


Davin Leavitt v. Cyrus Situ, Oct. 10, 
1842. 


DEMURRER TO AVOWRIES IN REPLEVIN. 


Where in replevin the declaration averred that the tak- 
ing was at the city of Brooklyn, in the county of 
Kings, to wit, at New-York, in the city and county 
of New-York, and the defendant interposed two 
avowries, setting forth that prior to the taking cer- 
tain fi. fa.’s against one B. were delivered to de- 
fendant as sheriff of Schoharie county by virtue of 
which he seized said property, the same being the 
property of said B., and that while the same were 
In the custody of defendant, it was removed from 
Schoharie and transferred to New-York, without 
his consent, and delivered to plaintiff and afterwards 
and while said fi. fa.’s remained in the hands of de- 
fendant unsatisfied by virtue of such seizure, de- 
fendant took said property and each avowry was 
as to the taking same at “the city of New-York 
in the county of New-York. 

Held, 1. That the declaration having averred that the 
property was taken at Brooklyn, the avowries were 
defective in attempting to justify a taking in New- 
York. 2. The plaintiffhaving alleged that the pro- 
perty was his, he could not be considered a mere 
holder of property without title, and that when a 
claim of ownership was set up by defendant, it was 
necessary for him to set out not merely the fi. fa.’s 
but the judgments which authorized them. 


The declaration was in the cepit and 
alleged that on, &c. ‘at the city of Brook- 
lyn in the county of Kings, to wit, at the 
city and county of New-York,” the de- 
fendant took one pair of gray match horses, 
property of the plaintiff, Sc. 

To this declaration the defendant inter- 
posed two avowries, setting forth in sub- 
stance that prior to the taking complained 
of, sattin A deco against one David Bliven 
were delivered to the defendant as sheriff 
of Schoharie county, that by virtue of such 
writs the defendant seized said horses, the 
same being at the time of such seizure 
the property and in the possession of said 
Bliven, that afterwards and while the 
horses were in the custody of the de- 
fendant, said horses were, without his 
knowledge or consent, removed from Scho- 
harie and transported to New-York, and 
delivered to the plaintiff, and that after- 
wards and while f. fa.’s remained in the 
hands of the defendant unsatisfied, and by 
virtue of such seizure, he, the defendant, 
took said horses as alleged in the declara- 
tion, concluding with a prayer for return 
of property. Eachavowry, however, com- 
menced by stating that the defendant “ well 
avows the taking of the said one pair of 





gray match horses in the said declaration 
mentioned, at the city of New-York in the 
county of New-York, &c.” 

Tothese avowries the plaintiff demurred, 

Cleaveland, for the plaintiff :—the avow- 
ries were defective in omitting to set forth 
the judgments upon which the fi. fa.’s 
issued. Moreover the avowries did not 
warrant a return of the property, inasmuch 
as they sought to justify a taking in the 
city of New-York, whereas the declaration 
alleged a taking at the city of Brooklyn. 

Sandford, contra. 

By tue Court :—I1st. The declaration 
having averred that the horses were taken 
at Brooklyn, the avowries are defective in 
attempting to justify a taking in New- York. 
And 2dly, the plaintiff having alleged in 
his declaration that the horses were his 
property, he could not be considered a 
mere holder of property without title ; and 
that when the defendant set up a claim of 
ownership, it was necessary for him to set 
out not merely the 7. fa.’s, but also the 
judgments which authorized them. 

Judgment for plaintiff. 





COURT OF COMMON PLEAS 





Before Chief Justice Untsuorrrer and 
Judges INcranam and ING.Is. 


Extras Simpson v. Jeremian Day. 


In an action on a promissory note, if it appear thatit 
was obtained from the defendant by fraud or force, 
the onus probandi ison the plaintiff to show that he 
honestly acquired it; and evidence offered by the 
defendant of the presumption that the planitiff ob- 
tained the note by fraud is admissible. 


Assumpsit against the defendant as mak- 
er of a promissory note. The declaration 
contained the usual money counts, and an 
account stated with a notice subjoined that 
a promissory note, of which a copy was also 
subjoined, would be given in evidence for 
the plaintiff at the trial under the money 
counts in the declaration. 

Plea general issue non-assumpsit. Be- 
fore the cause was noticed for trial, a notice 
was served on the attorney of the plaintiff 
that the plaintiff would be required on the 
trial to show his title to the note, and upon 
what consideration it was obtained. The 
issue was tried on the twenty-fifth day of 
November, 1840. The plaintiff’s counsel 
on the trial produced the note in question, 
and made proof of the handwriting of the 
maker and endorser or payee, and rested. 
The defendant’s counsel offered in evidence 
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on certain testimony taken under a commis-| circumstances of fraud as to effect the va- 
he sion (which commission was admitted by | lidity of the transfer ? 
the plaintiffs counsel to have been correct-| Ifthe note was obtained feloniously, no 
d. ly executed) to show a want of title to the —— (14 Wend. 34,) if obtained by 
v= note in the plaintiffs; that the note was| fraud (short of felony) perhaps the equities 
th the property of the Commercial Bank of| of the bona fide holder would be superior 
3 Florida; that it was feloniously taken from | to those of the Bank which might have been 
ot the said Bank by a person who had no legal | defrauded, (8 Cow. 238; 13 Wend. 570,) 
ch right or authority to transfer it, and subse-| the plaintift’s possession is presumptive 
he quently passed into the hands of the plain-| evidence of property rightfully acquired, 
on tiff; and thereupon claimed that this evi-| but when the defendant shows that it was 
dence was sufficient at least to put the| obtained from him by fraud or force, then 
plaintiff to the proof of value given for the| proof of the plaintiff’s honest acquisition 
on note without notice of the fraud, and that he| of the property becomes necessary, (12 
on received it before it became due. The coun-| Wend. 487.) The same principle ap- 
in sel for the plaiutiff opposed the introduc-| plies if the note is proved to have been ob- 
rk, tion of this testimony, and urged that if it| tained by fraud or force from any person 
in were admitted, it did not sufficiently im-| who bona fide held the note after it was put in 
Lis peach the plaintiffs title to put him to the | circulation and before it came to the plaintift’s 
a proof, that he was an endorsee for a valua-| hands ; for the reason above stated, that if 
id ble consideration without notice, or that} feloniously obtained, no title passed, and no 
of he received the note before it became due. | payment to the plaintiff would be valid ; and 
et The Court expressed the opinion that the|if fraudulently obtained, then the plaintiff 
he evidence was inadmissible and irrelevant, | could only recover in case he estopped his 
inasmuch as it did not appear that the de-| right asa bona fide holder, (14 Wend. 581- 
fendant had any defence against the Com-|2.) In the present case the plaintiff did 
" mercial Bank of Florida, the supposed | not prove any thing beyond his mere pos- 
s owners of the note, and decided that the | session of the note, and the judge ruled out 
defence was not a valid defence; the| the defendant’s evidence under the commis- 
counsel for ihe defendant excepted to this | sion, because the defendant did not pretend 
nd decision of the court, and a verdict was|to any defence as against the Bank. But 
taken for the plaintiff for the amount of|that was an erroneous view of the case. 
the note with interest. The rule of set-off was not involved, but 
On the exceptions taken to this decision |the defendant wished merely to avail him- 
a motion was afterwards made to set aside | self of the protection afforded by the law 
tit the verdict, whereupon a newtrial was)to the parties to negotiable paper, viz : 
ce, granted, the court holding that the defen-| having proved a presumptive case of fraud 
iva dant's testimony ought to have been admitted | or felony, as against a former holder of the 
ob- in evidence, as it went to establish, and did | note, the defendant then wished to call up- 
establish a presumptive case of fraud. lon the plaintiff to establish that he was a 
The cause was again brought to trial on | dona fide holder entitled to recover upon 
ik the 7th day of October, 1841, when the | it, or that he received it before it fell due, 
_ matters were submitted to the jury, who,| and gave value for it. The defendant’s 
- not being able to agree on a verdict, were testimony ought to have been receiv- 
0 dismissed. The cause was again put upon |ed; it established a presumptive case of 
- the calendar, and on the fourteenth day of fraud and felony. The great doubt in 


March, 1842, a verdict was taken for the the evidence is as to the fact whether 
ey plaintiff, by consent of counsel on both) the transfer to Stevenson, included al/ 
sides, subject to the opinion of the court | the stock of the Bank? If it did, then 
) on all the testimony produced in the cause,| Stevenson may recover on the note, or the 
“ff upon points taken by the respective coun- plaintiff, if he holds under Stevenson, may 


sel, with leave to direct a nonsuit, &c. 


‘recover also—because Stevenson did not 


he The cause was finally argued on the 9th | defraud the Bank out of this note, if he him- 
“9 day of July, 1842. self constituted the single stockholder. 
- Haskett and Scholes, for plaintiff. His running away from the creditors of the 
al Sherman, for defendant. | Bank would not affect his right to recover 
oe Cur ad vult, | the debts or property of the Bank, if he 
Unsuorrrer, C. J., now delivered the| himself constituted the Bank. Nor would 
ry opinion of the court :— his taking away all the assets of the Bank 
vod The question in this cause is whether| prevent such recovery in such case. But 
_ the note was put in circulation under such|as the evidence under the commission 
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stands, we may consider that it was a stock 
Bank, and that Stevenson was not the sole 
owner of the Bank; at least it would be 
going too far to hold that the defendant 
should positively pay the note, without re- 
quiring proof on the part of the plaintiff of 
his honest acquisition of it. The note was 
obtained from the Bank under such circum- | 
stances of fraud as to affect the validity of 
subsequent transfers of the note, unless 
perhaps to a bona fide holder, and the plain- 
tiff ought to have made out that he was the | 
honest holder of the note. The plaintiff | 
however insists that unless his possession 
is shown by the defendant to be mala fide | 
he may recover, 5 Wend. 261; 15 Wend. | 
641; 1 Hall, 312; 2 Hall, 558. The 
note to the last cited case states the true rule | 
“that ifa note is put in circulation fraudu- 

lently, no person can maintain a suit upon 
it, who has not paid a valid or valuable | 
consideration for it in ignorance of the 

fraud.” Such a rule would even be ap-| 
plied to lost or stolen bank notes, if a pri- 
ma facie case of fraud is made out, and the 
plaintiff would be required to prove his 
bona fide purchase, (13 East, 130, 135.) | 
Lord Kenyon, in the last cited case, inferred 

the plaintiff’s knowledge of the fraud com- | 
mitted by another merely because he refu- 
sed to account how he came by the bills. 
If that be the test then the plaintiff in this 
suit is bound so to account, or he may be 
held not to have become possessed of the 
note in ignorance of the fraud. 

Such were the views entertained in this 
case on a former occasion, when the defend- 
ant moved for anew trial, and the argument 
now has not changed those views. The | 
points are: 

I. Is the evidence sufficient to show that | 





acted uprightly in selling out to him his in- 
terest and then resigning to the Cashier ; 
and then the Cashier resigns and leaves 
Stevenson in possession without any legal 
right or colour of law or custom. The 
transaction is clearly proved to have been 


felonious, certainly under our law, and if 


we are to consider the common law as pre- 
vailing in Florida, (1 Hill, 270.) One situa. 
ted as Stevenson was, could have been con. 


| victed at common law for running away 


feloniously with all the assets of a Bank, of 
which he was not Cashier, President, or 


| Clerk, and in which he had been improper- 


ly admitted by the former officers without 


_ any legal right whatever, (14 Wend. 34.) 


II. This view of the case renders it of 
no consequence what evidence the plaintiff 
produces of his title. As this was a busi- 


| ness note, it is of no consequence how much 


the plaintiff gave for it, that is no concern 
of the defendant further than the amount 
paid may be evidence that the plaintiff did 
not purchase bona fide. My impression is 
against the idea that the plaintiff proves an 


| honest title; he bought at a very large dis- 


count—he bought after the note was pay- 
able, most probably—as well as after pub- 
lic notice was given by the Bank of Steven- 
son’s conduct, and he bought ofa man who 


_ stands somewhat impeached, and the plain- 


tiff’s own declaration on the subject of this 
note is not favorable to the idea of his be- 
ing a bona jide holder. But if he were so; 
it would not avail him in enforcing the col- 
lection of a note thus feloniously taken from 
the Bank. 

In any view of this evidence it does not 
appear that the plaintiff ought to recover, 
but a nonsuit should be granted under the 
stipulation in the case, the same as if the 


the note was feloniously obtained, so that | judge had nonsuited at the trial. 
no title passed by any subsequent transfer? | ===" 


The evidence is satisfactory that the note | 
was so taken by Stevenson from the Bank | 
—that he was not a director or officer of | 
the Bank, but that he purchased an interest | 
in it from a President who thereupon has- | 
tily resigned, as well as the Cashier, leav- 

ing Stevenson to take possession without | 
legal authority; when Stevenson found 

that he had the control of a Bank whose | 
debts exceeded by one half the amount of | 
its assets; and the Bank which was but 
one half ruined when Stevenson became 
interested in it, was wholly destroyed by 
his absconding with what was left. It is 
satisfactorily shown, that Stevenson had no 
legal right whatever to take possession, and 
jtis by no means clear that his predecessor | 














MISCELLANEOUS. 

Wholesale Stealing.—In consequence of the inte-, 
rest which Chancellor Camden took in behalf of Wilkes 
he becatne so popular that the parishioners of Chisle- 
hurst (where he resided) in the zenith of their patriot- 
ism, made him a present of ten acres of the common, 
on which the avenue leading to the seat now stands. 
His lordship, who was a very early riser, was the first 
to discover in one of his morning walks, that a poor 
widow who resided on the common had all her geese 
stolen the preceding night, and accidentally meeting a 
laborer going to work, and thinking from being 
wrapped up in his greatcoat that he was unknown to 
the man, inquired of him respecting the geese, and 
asked him if he knew what punishment would be in- 
flicted on the offender who stole the geese from the 
common. The man answered, ‘* No.” ‘ Why, then, 
I'll tell you,” said his lordship; “ he would be trans- 
ported for seven years.” “If thatis the case,” replied 
the laborer, “I will thank your lordship to tell me what 
punishment the law would inflict on the man who 
stole the common from the geese?” 
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